STATE OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

In the Matter of the Petition of

WAUPUN EDUCATION ASSQCIATION
Case 20

Mo. 33273 DR(M}-327
Decision Ne,. 22409

Begquasting a Declaratory Rulin
Pursuant t& Section 101.79(4}(h),
Wis, Stata,, Involving A& Dispute
Between Said Petitionsr and

WAUPUN SCHOOL DISTRICT

| M 4r BE S Br 4R W ik za me R

----- L I T I I R O T T

Appearances:
br. f'r:hinl L. 5tall, Staff Counsel, Wisconsin Educstion Association
auncil, 10T West Beltline Highway, P, O. Box 8003, Madison, Wisconsin
73708, appearing an behaif of the Associstion,
Muicahé and Wherty, $.C., Attorneys at Law, 505 East Mason Street, %lte
1600, Milwaukee, Wisconsin 53202, by Br. Mark L. Cison, appearing on
hehatf of the Bistrict,

FINDINGS OF FACT, CONCLUSION OF LAW
AND EEEEEEE@EY RUOLING

On October 8, 1983, the Waupun PBducatlon Assoclation flled a petitien with
the Wisconsin Employment Relatlons Commizelen seeking & declaratory ruling
pursuant to Sec. L11.70(4}(b}, Srats. as to whether it had a ity to bargain with
the Waupun School District cver certaln propasals made by the District during
collective bargaining, The parties walved hearing in the matier and submitted a
factua! stipulation which is inedrporated into the Lnstent Findings of Fact. The
partins therealter ftlod wrizten argument with the period for filing same having
expired on August 23, 193, ving reviewed the record and the parties
krguments, the Commission makes and lasues the following

EINDINGS OF RACT

Thet the Wisconsin Educatlon Association, herein the Associatien, is a
laber organization withir the maaning of Sec. 1L7001}R Y, Stats.; snd that the
Associatien's pringipal representatives fer Pirposes of this proteeding are:
Mr. Michaal L. Stoll, Statf Counsel, Wisconsin Educatior Association Council, 101
West Beltline Highway, P.O. Box 2003, Madisen, Wisconsin 53708 and Mr. Gary L.
Miller, Executive Direetor, Winnebagoiand UniSery Lnit-South, 785 South Main
Street, Fond du Lac, Wisconsin 54935,

*
-

2. That the School Distrlct of Waupun, herein the Disteict, iz 2 municipal
employer withln the meaning of Sec. 111,70(13(j), Stats., located at 950 Wilcax
Street, Waupun, Witcongin 52962; and that the Distrigt's principal representative
iz Attorrey Mark L. Oison, Mulgehy and Wherry, 8.0, , 313 East Mason Street, Suite
1800, Milwaukew, Wisconsin 53202,

3. That at all times materin! herein, the Assoclatlon Ls and has bees the
exclusive coflective bargeining representative of employes of the District in the
hargeining unit composed of all full-time and tegular part-time eriployes of tha
District engaged In teaching, including dlazsroom teachers, Title | teachers,
Hbrarians, and guidance counsalors; snd that at all times material herein, the
Asgociation and the District have been partier to 8 series of collectve
Bargaining agreements govarning. the wages, bours and other conditlens of
employment of the employvas in sajd bargaining unit, the most recent of whiek
expired by its terms on Jure 30, 1993,

8.~ That the gbove-mentloned 92133 collective bargaining agreament
proviged ipter alla, the fallewlng:
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ARTICLE VNI, GRIEVANCE PROCEDURE

2. Definitions:

b, Gtievant: A gricvant may be a teacher, 1 group of
teachers, or the Association, subiect to the limitations
cf Sectlon 4(z) and (d) of this Article,

LI

4,  Hiscallaneous Provislenss

¢, Miultiple Grievances: In those cases invelving
Erievances by teacher: with ldertlcal ¢laims, to avold
the fiilng of multiple grievances, one prievanre may be
tiled which contains the signatures of &l grieving
teachers, commencing at Step 2,

d. Agsoclatien Grievance: The Asscciation may pra-
cess & grievance affecting al teschers., A matter of
contract interpretation affecting the rjghts of one
irdividual shal! met be deemaed an Assosiation gricvance.
The District Administrator shall accept the above griev-
ance as an Association grievance in which case the griev.
ance shall be pragessed according to Sectior 3, Step 3 of
this Asticie.

5. That the Associetton Grievance languzge get forth above In Sacrisn b.4.,
Is the resolt af a proposal made by the Assactation during the negotiations which
resulted In the 1979-81 colisctive bargaining egreement; that during said
nezotiationt, it way the position of the Asseclatien that the faoliowing portion of
the 1977.79 cojlective bargaining agreemant regarding Association grievances was
insdeguats inasmuch at Azsociation represantatives were sxpariencing difflculty in
shtaining the requisite signature of at |emst one tescher from sach buitding:

d. Agsogiation Grievance: Th= Assoclation Mmay process a
grievance atfecting all teachers ag Ioilows:

1) At least one (!! teacher from eaes building shall
prepare sobsvantialiy [dentice! grievances in actor-
dance with thiz Article and present 1t to the Dis-
trict Adm.nistrator,

2) The District Admiristrater shall accept the above
individual grievance az an assoclaton grievance In
which caze the grievances shall be protessed
aceording to Section 3, Step 1 of this Articls,

that despite exprassing concerns over the manner in which such an expanded right
to file Association grievences would be util.zed by the Assoclation, the
reprasentatives of the District agread to meodify the then-existing language of
Section 4.d., Assegiation I&iﬂ%\_fﬂg%g, ard that this negotlated change resulted in
the current lenguage of Section H.d., Associstlon Grievance, which has been a
part of the pa-ties' contracts since that time,

6. That the grievante procedure provisions of Article VI, set forth above
in Finding of Fact 4, 41 they relate to the Association's independent tight to
tila snd procese grievantes, were interpreted ang applied by Arbitrator George R,
Flalschlli in an Arbitration Awerd, datsd June 24, 1983, whereln Arbitrator
Flaischli concluded that the contractial fsnguage set forth in Finding of Pact &

did preclude the Associatien frem independently filing and processing grievances
1 certain dircumetances,
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7. That at & hargaining session with the Association on May %, 1933, the
Distriet preposed to delete the provisions of Artleis VI, Section 4.d., Asso-
ciatjon Grievanee, from the parties’ successor collective bargaining agreement;
that ::n explaifiing this proposal, the District, through its chiaf negotiator, Mark
L. Olsem, stated that this Dstriot proposal was intended to presiude the Associa-
tien from independently filing and processing grisvances, whether on its owr
behalf or on behalf of any members of the bargaining unit: that Olson further
Indicated that since the aurrent language regarding Assaciation grizvances had
been included in the collective bergainiag ogreement, it was the foeling of tha
Administratien and Board that too many grievances had besn inappropriately filed
#3 Association grievances, ruther than ag tnclvicual grievances undar the abeve.
cited language; that it was further stated that such had baan the fear of the
District representatives at the time the current lanﬁuase regardirg Association
frievances had been negatiated by he parties, and thar the District representa~
tives therefore felr the Association Erievance language should be deleted from ths
agreemeant. 1

|
8.  That in a fetter to WERC General Counsel Peter G. Davis, dated July I3,
1983, the Distriet, by its counael and chief negotator, Mark L. Olsor), stated its
intarpretation of the opravisiens of Article VII, Grievance Procadires of the
parties' 1931-83 collectjve bargaining agreement, set Forth Above in Finding of
Fact &, 20 be as foliows: 1

Plasse DBe advised smat the cuseent collective bargainirg
agreement does, in fact, provide for the tiling ¢ Associatidn
grievances, under certain limitations enumerated In  the
agrasrent. The District is wnaware af any auvthority t= the
effect that the Assesiation has an independent right to file
grievances under the nepetiated Brlevance procadure. The
Disseiet will, therefore, continue o assume its posture to
the effect that the Associatien must atisin a negotiated
enlargement of (1 right ta tie grievamees, f sueh ap
enlargement of this right iz ¢ occur, In the absence of
Board assent, such a right cannot be deemed ta exist,

3. That throughout the parties! current negotiations, the Association mas
tonsistently refused to agree to any District proposals which would iimit the
Aszociatlon's indepandent right to enforge Js contract awd tile grievance:, and
has proposed the following provision for Inclusish in the parties' successer
agreement:

The Assoclation shall have the rlght te file and process
gfievances on its own behalf or on behall of any member (s) of
the bargeining urit and the erurcise of juch vight shaii not
be dependent upen obtairing the approval or signature of
bargaining unit member {s} aZfected by such grievances,

10,  That at a bargaining session on Auglst 12, 1983, the Districts chief
negotimtar stated: that under the parties' [93i.83 Agreement, the Association did
fot have ar independent right te tile and progess grievances; that by propesing to
delete the provigions of Articie VI, Sectien nd. from the partjes' SYCCeS50r
grecment, It was the District's intention thar only grievances fited and slgned
by one ar more jndividual employes could be broughl under the parttes' successer
collective bargaining agreement, and that the Assoclatlon would have ng independ.
snt right o {ile er process grievanges; that st the end of thie bargaining
seysion, the District proposed to retain In the parties’ suecessar agreement the
provigions of Section 2, 4,c., and 4.d, of Article VI, If the Assaciation would
ufree to drop its propesal to expressly recognize the Assoejation's right to fie
and procass grievances an jts pwn behalf or on behsif of any members of the bar.
galming unit without obralning the epproval or signature of bargaining unit mem-
bars affected by such Srievances; and tnat the Azsociation declined to agres to
this ptopasal.

1. That the District's current contract propasal to the Associatisn, with
respect ¢ the grievanee procedurs previsions relevant to thig preceeding, s to
retaln In the parties’ succassor oollective bargaining agreement those provisicns
of Secuons 2, 4., and &,d, of Article VI st forth above in Flnding of Face o
and that the Associstion has filed tha instant ceclaratary ruling petition
cantending that the Diatsicsy propesal ss te Ariicie VI, Secuion 4., is a
permissive sibject of bargaining.
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12.  That she District's Artigle VI, Secticn &.d, praposal set forth in
Finding 2f Fact 4 preciudes Agsociation use of the contractual grievance pracedure
absent an amploye grievant and thus efiective!y renders the contract uneaferceable
by a party tharets and thereby undeemines the Association's statutory rlght to
bargain as the exziusive repressntative of empioves.

13, That the Distrlct's Articie VYII, Secticn &.d. prsposal set forth in
Finding of Fant 4 does ner primarily relate te waget, hours and conditians sf
emmpioyment.,

Based upon the abeve and foregairg Findings of Fact, the Commission makes and
iesues the following

CONCLUSION CF LAW
That the Dlstricts Artlcle VI, Sectlon 4.d, proposal tet farth in the

Finding of Fact & is a permissive subject of bargairing within the meaning of
Sec. 111.7001) (a}, Staes.

Bagec upor the above and foregolng Findings of Fact and Conclusion of Law,
the Commission makes and issues ihe following

DECLARATORY RULING 1/

That tie Waupun Peucation Association has no duty to Bargain with t%¢ Waupun
School District within the meaning of Sect, 11,7000} (a) and (3) a4, Stare., ax
te the Article VI, Section b.4. propusal/)ut forth in Finding of Fact &,

Given ufder our hands ane s=al at the City ot
Madi’gﬁn, Wisconsir this #1k day of March, 1485,

Wl’( [BIN EMBLOYMENT RELATIONS COMMISSION
]

BY T r— E -
Hermran Torosian, Ghairman

sl dl X7 k’féﬂfi

Marshell L. Gratz, Commissiongf

1/ Pursuant to %Sec. 227.11(2), Stats., the Commission herely notifies the
parties that a petigion for rehaaring may be filed with the Commission by
fol.owing the procedures set forth in Sex. 227.12(0) and that & petition for
judicial ‘review ramisg the Commission as Respondent, may be filed by
following the procedures set forth in Sec. 227.18{1)(2), Seats.

227,12 Petisions for rehezrlrg In contested cases, {13 A petition for
rehearing shall rot be prerequisite for appea! or review, Any persen
aggrieved by 3 final arder may, withir 20 daye after service of the arder,
flle a wrimten pstition fer rahearing which shell specify tn detaj] the
grounds for the reljaf sought and supporting authorities,  An agency may
order a rehearing on {19 own metion within 20 days after service af & fisal
erder., This subssction does not apply to s. 17.023 (3}{z). No agency i3
required te conduct more tham one rehearing Sased on a petitian for rehegrl ng
tiled under this sybsection in any eortested case.

{Footnote | continued on Page 1)
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227,16 Parties und proceedings {or revies, (1} Except as oiherwise
specifleally provided by jaw, any person aggrieved by 2 decision specilied in
3. 227.1% shall be entitled to ludicial review thareo! 2s provided jn this
chanter,
{a) Proceedings tor review shajl be jnstitytad by ssrving a petitian
- therefor personally or by zarcified mall upan the agency or one of 1
officials, and filing the petition in the office ef the clerk af the eirduit
court far the county where the judicial review proceedings are t5 be hejd,
Unless & reheering is requested under s, 227.13, petltions for review under
this paragraph shall be served and tiled within 30 days after the service of
the decislon of the agency upen all pertios under o, 12711, I a rehearing
8 requested under s, 227.12, any party desiring judicial review shell serys
ard file a petitvion for review within 30 caye after sarvice of the order
finally disposing of the application for rehearing, or within 35 days after
the Zlinal disposition by oparation of law of Ary zuch  application for
rehearing. The -day peried for serving and flling a petition under 1his
paragraph csmimences on the day after persomal serviee or mailing gf the
decision by the agemcy. If the petitionet js 2 resident, the procuqdings
#hall be held in the eir¢uit court for the county where the patitloner
resides, except that ¥ the petiticner |s an agency, the proceedings shall he
In the circult court for the county where the respondent rosides and except
as provided in 55, 132.70(8) and [82.73(5) (g}, The procesdings shall be in
the Circult court for Dane county if the petitioner is & nonresident. 14 alf
pardes stlpulawe apd the court to whieh the partics desire to transfer the
praceedings agress, the pmuodlngs may be held in the county designated By
the parties. I 2 or mere petitiona for review of the same decision are
filed im diffarent counties, th: cireulr judge for the county in which a
petition for review of the decision was first 1lled shal. determine the venue
for judicial review of the decision, and shall erder transfer or censolida—
tion where appropriate.

3) The petition shall state the nature of the petitioner’s interest,
the facts showing that petitioner is & person aggrieved by the dezision, ard
the zrounds specified in 5. 227.20 upon which petitioher contends that the
dacisior should ba raversed or madifled.

{e) Coples of the petltion shall be servad, perzonally or by eertifled
mail, or, when service ls timely admitted jn writing, by first ciass maif,
net later than 30 deys atter the inetitutlon of the proceeging, ufon all
partics who appaared befare the agmney in the proceeding in which the orcer
SQURHT to be reviewed wis made,

Naote; For purpomes of the above=noted statutory time-llmirs, *he dats of
Commission serview of this decision is the date it is ptaced in the mail {in this
Case the date appesring Immedistely above the Bignaturesd; the date of {iling of
a rehearing petition is the date of acrusj feceipt by the Commisalon; and the
service date of g judlcial review petiticn is the date of actual receipt by the
Court and placement in the mai to the Cammlesion,

A= Ne. 22409
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MEMORANDUM ACCOMPANYING FINDINGE OF FACT
CONGE OF LAY AND BECLARATORY EUL'NG

The issue before us 1s one of determining whether a propesal which seaks to
condition the majority representatlve’s access to the contractual grievance
procedyre on the willingness of an aftected empleys to grieue is a mahdatory
subject of bargeinlng. The parties to this dispute have filed wrtensive briefs
which are sumrnarized bejew.

ROSITIONS OF THE PARTIES

=l

The Assacistion

Wisconsin labor nollcy vests the Aszsociatian with the exclusive statutcry
authority and legal responsibility te fairly repragent the interests of |t Sze-
gainlng unlt membery and to negotlate a collective bargeining sgreement an their
behalf. The coliective Dargaining agreement between the Jistrict and the Azgorla.
tion containe a grievance-arbitretion procedurs which 3 ke parties' jaint
mechaniam for resolving ambiguities !n and enforcing the provisians of their
agreement, The grievance procedure i3 also the principat forum for giving eifecr
to the continuing batgaining relationship between -he Diztrict and the Astociation
during the tetm of the agreement, Az a result ef ite s:atus and vagponsibilities
as exclusive collective bargalning represantative and 2 CO-LATTY 0 the agrae-
ment, the Association hiae 2 fundzmental Interest in, and entitiament ta, independ-
ent access 10 the contractusl grievance procacdurs,

The grievance procedure is more then just a means for redresy of Indivicuat
injurye it it recognized @z an extension &f the collective pargalning process.
Accordingly, the Assosiation, as majsrity represeristive, bkas a basio right and
interast in the proper and consistent enforczment of all of the terms of tae
contract which it has negotiated, Moreover, the Association has & furdamentoi
right te participate 'm grisvance processlng as the employes reprezartative, in
order fo insist upon the equaile application of contragt language to new cor
discrete situations and to roselve contractus! ambiguities which give rise to
grlevances in a uniform manner Zensictent with the intersss of the ccilective,

The Agsociation alse has the obligetrien to protect 't menbers' vights and
benefits from belng eroded by the failure of Individusis to grieve viglatiams of
the collective bargalning agresment, and che siatutory right 1o irsulate ite
members from the potential interference of Inutmidatian inherent n direct
confrontatiens with the Districr by brirging the strength of the collectivity to
Bear on the grievance process. Thus, the Association hee both the right and the
duty to prevent the abragation or diluilon of collectively bergained contract
provisions by grieving the loss of "ndividuai" henefits, sven in ca¥es where the
affectad [ndividual oz not chosse to grisve, Moreover, the Assaclstion's
members have the right to act thraugh their chosen representazive wher resoiving
contractual disputes and ¢ take advantage of the Azsociation's particuiar
expertise in resslving grlevances in a manrer which best rIpresents the employes'
cellective interests,  Finally, the Arscciation has the right o protect and
enforce i own comtractual tights and ts maintain fts own sutharity and
credibllity by being a party te any grievance resojution. The eifective
protectlon and advangemaent of these core irterests and functons of the
Association requires independent Assoc)ation &ccess 1o the grievance procadgurs.

The determination of whethsr the District's grigvahce proposal (s & Mmandatoey
of permissive subject of bargalning requires the application of a balancing tes?
with respsct to the pronosale degree of interferance with the Assscimtion's core
interests and functiony. An emplayer proposal must be removed from the scape of
mandatory bargzaining if it woeuld anduly Interfere with or Infrirge upor the
union's abillty to eftsctustae jtg bargaining agent obligations, while Turthering
no legitimate counter alancing interests of the empleyer, !f, under Wisconsn
Iaw, & unish propesal which interferss tog much with managerial rights besomes,
thareby, a permissive sukject of bargeining, 2 reasonabie and balanced applicatisr
of thic sams test must result In & Tullng that an emplover proposai whirh
interferes tos much with corc unios rights &nd dutise is equally s permissive
subject of bargaining,

b No. 224AY




Independant Association aceess te taa Brievance procedure for the purpeses of
enforcing the collective JarRairing agreement and representing 1is awn cantractusl
Interexts and thosa of its members implicates fundamental Asaciation rights and
functions. These previously identified core Azsocist an irterests and functions
are the legal and functional equivajert of the "managerial rightsY which the law
governing thne scope of bargaining has sxctoced fram Tandatory negotiations, The
District's griavance propesal would deny the Association Ies independent right to
file =nd prozess grievances and would effectively afiminmte the Associat)an's
statutery role as excjusive bargaining representative in protect.ng barpaining
unit employes' terms and conditions of employment and tepresenting them in the
grievance procedure. On the otker hand, the District hes identified ro ralavant
or legitimate countervailing emplover |nterests which are advanced by iis
propogal.  Moreover, the Distric's proposal is not a propesal for " grievance
pracedure,” but rather a demand that the AssoeisDon waiy s ts rights to eniarce
the contrast and to Tepresent it unit membere throug the grievance procedure,
Accordingly, since the Distriens Rrisvanee propossl somstitutss an unwarrantes
restriction on the Assoeiation'y effectve impiementation of Its Teprétent ational
duties and tesponsibilities, and unduly interferes with the meaniagi! exgroise of
Ftatulory and contractuai rights by bsrgaining unit omployss, that propasal is a
non-mandatory subject sf bargmining.  This conZiusion is well supperted by
televant ruiings of the Commmission, the Natloral Laba* Relations Boare and tha
fedaral caurts,

The public policy cansiderations underiying ths legistatuce's enactment of
the MERA alsv support the Associationt centention that the District grisvance
preposal, which would require 2 wajvar af the Asmsociadion's statutery rights {2
fepresent {45 memberskip in grievarce procassing and 1o enforoe the tarms of its
bargained agreement with the District, iv & non-mandatory subject of bargaining.

The legisiature has determined *hat gubllc sector laber peace and stahilitv
are to be promoted by fostering eollective bargaining and the voluntary resaiutjan
of contractval disputes through ihe procedures of gfievance arbitration, The
enforcement of a negotlated BETeement through a conteactus] gelevance-a~bitration
precedure s considered an ettensisn of the celiective bargaining Frocessy is
separately protected by Sec. 11!.70(3) (a}5, Stats,; and {5 the preferred machanism
for the resolutian of dizputee arising undar the coljiecrive bargaining sgrasmears,
The Disteietts Brievancs preposal coantravenes the statutory purpsse by inhibiting
and intertering with the prefzrred process by whish  the legislative goals
underiying the MERA are to be achieved, hecause without the independent cight to
file grievances, the Asscciation would have to resart 1o other mesns to resolve
contractual disputes.  This resuit would contradict the sirong public pelicy in
favor of the urilization of contractuai griavance-arbitration procedyres for the
resolution of disputes batwesn municipal empiovers and unions,

The Assaciazans righs to independently file and process Erievances is
pecessarlly derived from both the nit employes’ statutory right te bargajn
theough a chesen representative and the Assoclatlons cutiss amd responsibilitias

. B2 exciusive bargaining representative, mendated by the MERA, The Association's

right to grieve s also corsonart with the Digtricey statutery cohligation <o
recognize and bargain with the emploves! exciuglve reprazentmtive.  Thuz, the
Associations right to independently enforce itz collectve bargaining agreement
with the District is derived from the mandates and protections of the MERA
Morsover, in additdon s ity statutory role in grisvance resciution, as ar exter-
sioh of the toilective Dazgaining process, the Associatlios ciearjy has an inde-

pendent statutory right 1o file complanis nileging contract viojations under Sec,
LIE.70(3)(a )5, Stats,

It is well watabjished that a comtract propasal whish would effect the wajver
ol a staturerjly-derived mng protecred right {s & non-inandatery subject of bar-
Eaining, particularly where, as here, the spplication of vhe walver proposal would
& repugnant to the baslc pelicier of the MERA. In taence, the rights which the
District seeks to require the Agpoclation to relinguish pursuant o the Disteict's
Etievance propesal are the Assasiation™s staturery rights to rertesant bargalning
unit emploves ard 16 onforce the statutory orobibition, embodied [n Sec,
111.70(2)(a}5, Stats,, against breaching 1he terms of a collactive bargaining
agreemant. Since the District's proposal weuld necessarily implicate the walver
of statutoriiy-derived ang protected rights, and [te applicetion wauld be repuge
nant 1o the basjc poligies o! the MERA, the proposal iz a noen-rmandstory subjecr of
bar gaining,
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Fimally, the District's propesal contradicis the public policy underlyirg tae
MERA, since it canstitutes an [mterference wiih separate statutorliy-protecesd
rights of individval amploves and represents an limpermisglbia repudiatisn of the
District's statuicty obligation te recognize and bargain with the Azzeciatipn.
The Associatien rmust have an independant right to grieve In arder to effsctivaly
further the policy of glving employes the statutscy right to ba"gain and to
enforce thelr bargained agreements without employer Interfareses or intimidations.
It would frustrat® the "smooth functioning of labér relatiora” for the smployes!
chosen rapresantative not $0 be in the paesition t3 enforce the contract through
the grievance-arbitration procedure. Exciuding the Assoclatian from the gricvancs
procedure is incansistent with the Districtt recognlition of the Assaeclatlon as
the empleyes' bargaining representative. Since rae District's demand that the
Azsociation forlelt {1z ability to reprasent employe contract interests during the
term of the agreement unduly interferer with the meaningful exerzise of the staty-
tory rights granted t¢ municipal ernpioyes by Sec. 111.7002), 3tats., the Dis-
trict’s grievanee proposal is & nen-mandatory subiect of bargaining.

District's Posltien

The District contends that the appropriste test for determining whether a
proposal Iz a mandatory or cermissive supject of bargalning is the determination
as to whether the proposal is "primarily relates” 1o wagen, houre and conditions
af employment or ta the formulation ar management of public pelicv.,  The
designation of a grievance &3 an individual grievance or as In "Assaciation
grievance” has no primery relationstlp to the estabilshment of public policy in
the Distrizt. The Distric: therefore asserts that the provision is a mandatory
subject of hargaining which can only be altered through the collective bargaining
pracess which was the genssls of the language st issue.

The Distrlct contends that the interrelationship berwasr the grievance
procedure snd the duty te batgain has been consistently resagnized by courts
throughout the Uritec States. Bethlehem Steel Co., 133 NLRBE 1347, enf, den, on
other grounds, 320 F.2d §15 (TA 3, 1363); cart, denieg, 373 1.5, 5% f1seey;
ugnes Yoel o, v. NLRB, 147 F,2d 69 (CA 5, 1949); Peerlezs Fond Produsts,

inc., 236 RLRE T8I (1978); Tuthudype Corp., Gas Turbing, 778 WIRE 37 (15761
Crown o 1335 NLBB 623 (1983 Le Troba Steai Zo,, 2th NLRE 2%

19731, enf, granted In part and den. in part, 630 F.20 37 A 3, 1989). The
abar Tal ;

District asserts that the Mationzl L elations Board ha: consistently held
that provisions of collective bargaining sgreements which des| with grlevance
processing nre mandatory subjesis of sergaining. Bethlehem Steet o), Sunra.
The Dlstrict conrends that a similar conclusion was reacked by the Michigar

Sug;;;ne Cour: la Ponting Pollce Otticers dssaclation v, Portlac, 1 LRRM 7175
{4 v

Both the Wisconsin Employment Relations Cemmission snd Wisconzin appeilate
courts have determined that a grievares procedurs Is a mardstory subjeet af bar-
gaining due to its primary relationship 1o wages, Rours and conditions ol smplay-
ment. In Rgcine Unifled School Bistrict Na. I, Dec. Mo, 11315-8,D (WERC, 4/74)
the Commission concluded that the District, by unilsterailly establishing a new
grievance procodure wilch more narrowiv delined those claims which could be
grieved, hed failed 4o bargain over g mandatery sukject of Pargaining. More
recently, in Blackhawk VTAE, Dec. No. [6840-a {WERC, 9/30), afid [CirCt
Roek, B/81) affd in relsvant :;Fart, 109 Wis.2d 415 (Crapp, 1722} the Dommission
concluded thai a definitlon of A grievance, contalned in a contractual grievance
procedyre, which was ifmited to disputes invalving the interpretation, applica-
tion, or enforcamant of the contract was g mendetory subject af bargaining. The
detinitior of a grisvance in the Instant dispute parallels that found to be man-
datary by the Cammistion in Blackhawl, and inasmuch as the primary taundation of
a grievance procedure, j.e., the delipition of a grievance, is a mandatory sub)ect
el bargaining herein, the remalnder of the grievance procedurs, which necessacily

flows from the gricvance definition, must also be desmed 1o be & mandatory subject
of bargaining.

Bated upon 1he Bargaining history relevant to thia dizputed provisier, it
would appear that the Agsociation iz willing ta negotiate regarding the grievance
procedure anly ¢o long 3¢ the negotinted longuage is interpreted fn g manner the
Association finds deairsble. In the Face of zn adverse rullng, the lsnguage s
suddenly gaserizd te be no longer negatiable by the Association, degpite the
clear and uneguivocal history of negotiations in the District sonzeraing this
lahguage, The Diztrlct submits that ibe positicn azsumed by the Association in
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the subject csse iz wholly incensistent not only with relevant Commission and
eeurt rufings regarding the negotiabillty of griesvance procedural language, but
also with the Gargaining history underlying the [anguage in quettion and with the
squity of a situation in which language negotiated 6y a party becomes "permissive"”
upon the occasinf of an adverse Pullrg interprating such language,

The District submits that a finding thai the language at issue Iz permlissive
would be tantamount te divesting the Association of ary right te tile grievanzes,
since the deflrition of o gelevance is so lrexiricably tled 1o botn Indivicual and
Resociation grievaness. In the District's view, this Is se because, in the
absence of any contractya! provision which spenifically zllows the Assoriatisn to
flle Anmsociation grimvances, no euch right will exiet, and 90 Asssciation
grievances witl be entertzlned or raceived by represantatives of the District.
Accordingly, the Commission rhould declare these provieions to be rmandatory
subjecis of bargaining and eheuld require the Associetior to fuifill Its statutary
duty 1tz bargain on this language. The asgsertion of he Assacistion, 10 the affect
that it fetains some undefined a prier! rlght ™ procesz Aspociation gricvances,
zxclusive of any negotlated limftation uporn such & right, ie both ludiereus and
Inconsistent with the principles of cocllective bar aFning which have eyoived
withln Wiscorsin and other jurisdictions. Such a rignt to file unlea grievances,
where it exlsts, must be premised ypor a contrastugl asgreement, and wheve o such
contractual agreemert wexists, there {3 no right for the union to fle such
grievances, nor s the employer cbligated to oracess such grievances., The
Distriet and the Aspocistien, having Fulillec thelr statutory duty to bargain
with regard to the terms of the grievance pracedure, shouid now be bewnd by the
terms negotistad in past agreemants, despite the faer that *he Hanks award Is
inconalstent with the Association's caslres as to the manmer in wIGEE i wo jid
Iltke tc aee the fanguagze cf Article VI, Section 4.4, irterprated.

As the Commission has previousiy rulpd that grievance procediyrss simitar to
that at i<sye herein are mandatory subjects of bargaining, the Disirict submits
that it is now incumbmnt upen the parties, and the Commizsion, to adhere toc the
rexsoning of these earlior cazes to determine the outcome of this titigation.

DISCUSSION

When determining whether 2 propesal is a mandatory, permissive or prohibited
subjest of bargaining, the Commission sxamines the specific lanpuage before it.
It s the speciiic content of the proposal, met ity general sublect matter, which
contrals sur determination. Thus while the District accurately notes that we have
previously found proposais Inveiving grievance procedurss to he MANASLory subjacts
of bargalnlng. such holdings are By no means dispositive unless the specific
language In & prior nolding i3 betors us hereln.  Our review of those prier
decisions demomstrates that we have not previzusly ruled upen the bargainatie
nature o the langvage before us nereln and thus the fmet ihat this dispute
focuses upon a “grievance procedure” propasal is not cantreiling herein.

It Is gseful o set forth certain relevant statutery and policy considera-
ttone belora looking ut the specitic propesal hefere us, A labar organizarisn
m]oylnsg eaclusive representative status has standing as a "party In {nterest”
under Sec. [11.07(2){n), Stats,, to file a complalnt with the Commission Gnder
$ece 11:.70{31{a)5 uf the Munieipal Empioyment Re ations Azt {or 3ec.
111.06€1){t) of the Wltconsin Employment Peace Act) alleging that an employer has
viclated the parties' csllect|ve bargaining agreement. General Drivers & Heipers
Union Local 682 v, KERB, 2l Wit 2d 242, 257 (1%53); Melrote-Mindoro Jalnt Schoal

istrict Na, 2, Dec. No. 11637 {WERC, 2/71;. However, where the lzbor arganiza-
tion has bargsined an ugreement with the employer which gontaies a procedure tor
final impartial resclution of disputes aver contractual campiianee, the Commission
generally wit! mat assact its statutory camplaint jurizdiction over bresch of
contract clalms 2/ Secause of the presumed exslusivity of the contractual

2/ Exceptions to thiz poliay include nxtances where (3 the empioye slieges
denial of falr representatian, ¥onder Rast Corp., 773 Wia. 273, (1957}

(2) the parties have walved the arbltratian pravision, Aliis Chalmers Mis,
Co., Dec. Ne. 827 [WERB, :0/67) and (2} g party ighore: and rejects the
?rl';ist.r;ntlm provisions im the 2entract, Mawe Resdy-Mix Cars,, 29 Wis, 2d 44

3.
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procedure and A desire & hanor the Larties' sgreemens. Mahtike v, WERC,
66 Wis.2d 524, 529.30 (1974); United States Mators Larp., Deg, No, - :
5{49}; Harnischiegar Corp., DBac. No. 5955 WE&E, 35555 Melrose-~Mindara,
fupial ity of Mesmsha, Dee. No. ) 3282-A (WERC, 2/77).  Whard the lamer
organizetlan has hargained an dgresment with the ermployer wnich dues not contain
& precedure {o¢ final impartial resolusion of disputes pver contractual compliance
but does contain o procedure through which the perties can bilareral.y attempr
te resoive such dizputes, the Commiesion will sssert ite breach ot CORtract juriz
diction, Ameriean Motors Corpg, v. WERP, 37 Wig.2d 237, B (1966}, Weyaywega
Jotat Schoel Dist. Wo. 2, Dec. No. 18373-B (877}, aff'd, Dec, No, 19373-C
\WERC, 7/72), Bu¥ only 1t the contractua) procedure has been exheusted. Lake
Mills__Joint School Dist. No. 1, Dec, Mo. 11539-4 (717%), affd, Dec.” Ne.
1L%29-B (WERC, §/7iN; Weysuweza, supra. By requiring exhauston 42 a condition
precedent to the assartion of jurisdiction, the Commizsion re@spents The partiss
sgreement and enhapces the prospects that sueh disputes will be resolved through
the statitorily preferred means of bilateral colleciive bargaining without need
for third party interverntion. See, Secs. 111.700!7(8){g) and (11700}, Stats.
Thue, where there s & failure to sxhauat & non-kinging orocedure, 2 complaint
alieging dreach of contract will be dismiszed. Lake Mills, 2618,

The pelicy bases for the exhaustion requirement notad above are applicanie
whenever the parties’ contractual procedur= is potentially availasle for reselu.
iion of the speciflc type of dispute. This, svan whare the labar srgatizmtion has
bargalned a non-blrding precedure as tc which it har ne rooess sbeent a willing
employe grisvant, the Cammission will net assert jurisdiztion over the iabor
srganization's breseh of zontract complalnt even though the affscted indlvidua!
employe has not utilized the contracetua] Pro:edure. Jaitit Schosi District Mo, 2,
Plum Clty et al., Dee, No. 13626-A (4,78), affd, Bec No. 15626-5 {WERL,
7%, %haw the comiractual procedure 35 unavailable 3/ te either the laper
arganization or the employe as to a specific 1ype at clspuie, the Commiegion is an
availabie forum for resolutisn of breach of contrast ciaime absent a clear ane
unmistakable walver of that statutory right. Ci%z of Wauwatora, Dec. Nes. ($310.
18312-A (i1/32), modifled, Dec. WNos. 1231019312 -C (WERZ, 4/84) appeal pend-
g (CirCt Milw. ),

The proposal before us hereln doss not allow the Asseciztion to have arcess
to the parties grievance/arbitration procedure in situations where an individyal
employe elects not 1o pursue a rontractus! dispuse by Eliing a grievance. [t the
Astaciation were to file a breach of contract carpiaint with the Commissicn, the
presumption of exclusivity and the cesire to honar the parties' ronrractual
procedure whick provides for blrding rpartial resoluties of disputes  would
requlre & refusal o astert jurisdictien and dlemissal of the Assoeiation's
complalnt. 4/ The Asseciation would be teft unable ta enforee the contract wnich
it bargained, which it is a party ta, and as to whlieh it wewld have an undlepyted
statutory right to enforce uader See. e 7B2i{a)3, Stats., it ag grisvance/
srbisration procedurs existed.

The question before us is whether the Assoctation rar be zomnelled to bargain
over a proposal which, through operatlon af the above-recited principles, would
leave i1 potentlaily unable 1o enforce tne contract. Wa conclude that the
Assoclation cannot he so compelled.

3/ Where the prosedure would have beeq acuessible, But for some failure ta meet
a contractual prerequisite such ax a time Jimit for Eriavance filing, the
Commlssion, due to the exhausticn requirement previsusly discusesd, would not
dssert ity jurisdiction. In gsuch Instarcee, the procedire would he deemad
"available” for the purposes of sur anslysis herein,

4  The presence of 2 Btizvance procedurs in a coneract does Aol deprive the
muniel &l employer of she ability o enfarce :he somtracy through 2 Sec.
12603 (b)Y, Stats., complalm groceeding unless the mynizipal emaloyer
has access to the procedure. If the municipal amplayer has aocess g a none
blnding contractus! procedurs, it must axhayst same priar to filing a com-~
plaint with the Commission. If the municipal employer has acces: fe a cone
rracrual procedure which provides for final impartial resciction, then the
Commissicn wili not assert jurisdiction cver the Sec. 115.70¢2)¢h)y
complaint.
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‘In Deerfiald Commurity Eshaol District, Dee, No. 17303 {(WERC, 2779,
aif'd Dec. No. B-0V-220 \Ell"Ct ﬁane, T787T, the Commlssian wat confrmntad with
& proposal which would have (1) waived hoth parties’ ability to bargain for :he
term of their cantrect over subjects speciticaliy referred 1o as cavered by the
contract and sybjects which wers propased during Dargaining But not agreed upon
gnd (2} weived both partiest FIgNT e hargain during the term of the contract as
to bargainabie matters which the parties may have bezn usawars of when they
bargained iheir contract. As Partiss have a statutory right o bargain durleg the
term of the contrac: over Mandztory subjeets of bargaining as rc which they wera
waware dering bdarguining and thus dj¢ pot reach agreement on or have the
opportunity to bargaln over, and a1 the sevond portlen of the Desrfiald clause
would have canstityted a waiver of thag statuiory right, it wag Jouns® ‘o be a
permissive subjeer of bargaining, The same conclusien wae reached ir State of
Wisconaln, Dec. Na, 1934] {WERC, 1/82) under Seq, 1§1,9] ~¢ SELRA.

The proposal before us hersin has the same peactical eiftact an The Sssogia-
tion as would the Deerfiald waiver utause found permissive. in bath fnstances,
the collective bargaining representarive loses the urconditional ability 14
exercise a statvtory righty W= are persuaded that the parallel effert upen 4
Bratutory right warrants 5 paraliel flnding :hat the inszant Fropesal iy
permissive,

We also find persuasive the rationale o1 the Natlonsl Laber Relations Board
and the Court of Appeals in Bathlehem Stee! Co, (5h idding_Divisian),
133 NLRB 1347 (1961}, supplemental desiaion, |3 NLCEE ug&ooy"nss‘iz"}‘", errd i
relevant part, 320 F.zd 613 {CA 3, 19%3) cert. Ne, 33 U.5. 9% 1.SEGY and
Latrobe Stsel Co., 284 NLREB 28 {179, (d in_relevant part §36 F.zd 7%
(CA3, 1980}, In Bethielem, the Board and the Cour corcluded that a grievance
procedure which required the affesing empleyes slgnatars 1o be on the grievan=e
befeore 1t would be processed was a ron-Mmandatory subjest of bargaining. The Caurt
commented:

We turn Gow o the second Aspec” of the emplayer's ar g snt
on this point, i.a,, the proposal is & mamdatory bargaining
subject. In sccordancs with Seeiion B{d) of the Act, 3, the
Jgreme Coyrt has defined mandatory sublects as shose within
the phrase *wages. hours, and other rewms and conaitions of
employment,” NLRB v, Katz, 359 U.5. 736, 50 LREM 2177
{1962}; NLRB v, Woostsr Division of Borg-Varnar Jerp.. supra,
It is clear 1o us that Bathisham's proposal does net come
wiihin the seope of ehat phrase. Aithough at first glance it
might appear te bs a "condision of employment,” actually the
effect of the sroposal is to limit the unfon's representation
of the amployess ang not to condjtion the employess!
empigyment. Sf. NLRB v, Davison, supra.

Under Section 9{a) the union I=r the exciusive reapresanta-
tlve of the smployees Min TEEpRIt to rates ef pay, wages,
hoses of emplovment, o sther conditions of employment.®
28 U.5.C.A. Sectian 138(a), Bethlehem's aroposal which wautd
recteict the union's role in the prosecusion of grievances 1o
thote corplaims whish had bean signed by individual emolovens
clearly limits this representation. The company ackngswledges
the union's rights with respert to the prosecution o4
grievances, but seeks sojace in the provise of Section ©ia}
the right te adjust grisvances without the intervartion ¢f the
representatlve so leng s the adjustment is not inconsistent
with the collective bat gaining contract,

We {Ind nething in this Etor 1o support the COmpany's
pasition, Indeed, the proviso lizelf requires that the unian
be given oppertunity 10 be presemt at the adjustmant,  In
ghort, the fact thal indivlduai empioyees have the righy t¢
adiust thelr own grievances dogs not mean that an atmployer can
restrict zhe unlon's statutery rights by requiting that each
grimvanes b signed by the emplavee involved. Sunh 3 Umita-
tion i3 net within the statutory delinltlgn of mandatery
bargaining subjects.  Like the pre-strike hallor slguse Ip
Borg.Warper, ®je sabstantially modifies the callgctiva-
bargaining system provided for In the statute by weakening the
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independence of the ‘representative’ chosen by the empioyees,
[t enables i1z emplayer, In eifsct, o deal with its employees
rather than with their siatutory representatives.” 2%¢ U5,
at 350, As the Board cogently points out in fes Brief, such a
clavae would preclude the union from proseouting flagran:
violations of the contract mersly because the empiayee
involved, due to fear of emplayer reprizals, or far sirmiier
reasons, chede aet fe sign & griavance. Hance, sedrass for o
violatian would be made eantingent upen the fntrepldity of the
Individual emplovee.

The fact that tasre are other iabac contracis in this
industry reguiring emploves sigoatyras on grlevances s not
signiticant, Non-mandatery subjects miay taw{ully be instuded
in collectlve bargalning contracts if +he parties agree to
them, NLRB v. Wooster Divisior of Borg-Warner Corg.,
% V.8, s s,

3 ™eetion 158, Uptair labor practices

"(d} Por tne purpeses of thie tection, vo bargain
coliectively is the performzned of the mutusl whligation of
the cmployer and the representative of the emplavees ta muet
al raasonable tlrmes and conter §n good faith with respece to
wages, hours, and other terms and conditions ¢f smplayment

28 LUSCLAL Section )53,

The Municipal Employment Relatione Act containe provisions largely paraiiel
In pertinent part to tiwge of the Natisns) Labor Relations Act relind upen by the

Coourt

in the above.guoted DassEge . Section iL0,70(1i1a), Stats,.

“esligciive barpaining” as:

s« - the parfarmance of the mutual obligatien of a munisipal
emplayer . . . and the representatives of ‘s employes, to
meet and confer at resasonable times, in good faith, with
respect To Wages, hours and conditions of stoplay ment

wilh the Intention of reaching on egresment of te resolve
guestions arislng under such an agreement. femphasis added

Section 111.70(&){d), Stats, provides:

(4} Selestlien of representatives  and  determinatisa  of
appropriate unitz for coliscrive bargaining. . A rapresssiz-
tive chosen for the purposes of co'lective batgaining by &
majerity of the munizipal employss voting in & collective
Bargaining unit shall be the exclusive represertarive of gl
embloyes in the unit for the purpose ol vollective bargalning,
Any individual amploye, or ehy minerity group of emplayes in
any collectlve bargsiring unit, shall hgve the right 1o pre-
rent grievanges to the municipal asployer in person or threugh
representatives of thelr swn chwosing, and the mynicipa!
emplayer shall conter with raid erploye iv relation theretn,
it the majority repressntative nas been afferded the oppoT .
tunity fo be prasent at the genferences, Any adiustment
resulting diram these conferensse shall not be [ncansistent
with the conditlons of employment astablished by the maiority
Tepresentatlve and the monicinal employer. {emphasls addsd)

defines

The MERA counterpart to the e} provision in the NLRA Is found in the above.
quoted languaga and was interprated bv the Commission In Sckool Dlst. Na. 6, City

ol Grespfisld, Dec, No. 14026.B (WERS, 11/77) In & matner congstent Witk [ha
Court's analysis in Bethizhem.
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In additlen ta the persuasive Bethlehem analysis, we nate that & cantrac-
tual grlevance procedurs servws as & mechanlsm within waleh the parties axeroise
their duty te btergaln over questlsns and Cleputes arising durlng the term of the
cantract. Thus, the Sec, 11§.70(1}{a), Stats., deZinitien of cobigctive bargain-
ing quoted abouve Inciudes "questians ALPENE undet™ a collective bargairing agree-
meni, We agree with the Association that if the iaber organization, as the.
“exclutive reprasentative® (see Sec. FLL.20{8){d}, Stats., abave) can be com-
pelled to bargain abeut a grievance prodedurs which would sffectively prever: the
tepresentative Irom ftriggering the procedure absen:t & whllng atmploye grievant,
the representative’s statutory tight to bargain would be iripermlssibly aroded.

In summary, we find that the District's propotal doss sut prirecily refate 19
Wages, hours and conditlsns of employmant bacauss of its patential for rendering
the contract .menisccsable DY a4 party tharete and undermining the Association's
tatutoey right to bargals ar the exelysive repraventative of employes.

Dated at Madison, Wlsesnsin thiz Sﬂ}dn‘?of March, 1985,

L0 M
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ratz, Commistiores
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